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A PPEAL BRIEF 

Commissioner for intents 

P.O. B ok 1450 

Alexandria.. VA 22313-1450 

Dear Sir; 

As required under § 41. 37s a), this brief is filed within two months of the Notice of 
x ed in this case on ? y 27 - x 2010, and is in furtherance of said Notice of Appea 

u v.\<v < t ev ^ < k> edvait v.rh m d\ s c\\on}p<nn\n' 
TRANSMITTAL. OF AFPEAl, BRIEF. 

This brief contains items under the ibi lowing headings as required by 37 C..F.H. § 41 
and M.P.E.P. § 1205.2: 
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Appendix A Related Proceedings 

I. AO p Ad ^ \ \ SJ d' 

The real part.y in interest for \hk appeal is; 

BASF SE 

II. l\ \ D APP U.S AND INTPiRFKKf-NCES 

, < > x ^ ! , „ <. t , v. it) vv „ v K 

III. STATUS OF CLAMS 

A. Total Number of Claims in Application 
There are 21 claims pending in application, 

B. i Anve- Sua us of • laims 

I. Claims cancele ' > ; 2c ^, and 35 

) f v 1 - ^ i e n ■, ! 

3. s _ -n 1 •> in i A 

4. Chis i.s a lov \s Turn 

5. Claims rejected: 14-25. 27-33, 36 and 37 

C. Claims On Appeal 

> - • (. ^ s s ^ _ \ - Z ^ " <V ^ 

IV. SI AIT SOF XMFKDMONTS 

>pd)an eai c ^ ! < U 1 Reject v PrcHi > 5 t » 

ecA \pri OiHA e si ealed herein are du claims eeo i uOuAk 
in the Amendment filed on July 1 3, 2009, in reply to the Non-Final Office Action March 16, 
s > v , , - d0<» m *t > < > ^ i O i\. s 
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Action of April 4, 2008. 

v. s mm ""li u\i . * c:ci v. n - 

lis sectsMt m<i > ca v s a <.a of t > ' b s J . , ofd t 

x e . \ J s i - s ^ » v v, 

the s\\ , v a*. ~ v « " K ; 4'. " 

e ' i ox subject matter relates s ' e< f s ic xcep 

^ t v. , v v ^ , ! 1 v v. v. ! ' M< l 1 •< 

< 0 « v.' t V > , N v. > | ! 

O'O 1 ^ ^ . v >. v * , ^ hi ^ ^Yf\ 

phase is provided and the aerosol is passed through the reactor at a rate in the range from 0.1 ix>< 
,n s which is established so ha she u -p. se phase of the w o^o 1 is deposited m the o e ,h u\ 
the reactor and in which the reader is employed for carrying out oxidation or ImdrogeaaUen 
w \ ^ > >. i •> v. -< \s v e i> e ide 

i t k < , . k < v' 1 x ! b i i < < v eon 14 ss 

v v. CC X v ^ ^ ' 1 !v v. > ! **. < \ { . 5 HH 

The claimed subject, matter also relates to a process for coining internals In a reactor, 
Hm i v v, ,i i, v> < s e gneox* u, to is ^ v ^xi 

active material or a precursor thereof. In ihe process, as described m dependent claim 37, an 

\ > s ! v 1C v > 1CU X' V 

a-, ■> p- ^ id< d >s\ s _ - - -rpiM e <ts a. \ 'v.e.u!.^' 1 o 

t v ! . ' s L v i v ' k it. ^ i \j\ a 

V S p Oh ON IV 1 v I 

eac < ^ s 1 v. * - eactio r esis 7 rvdride 

, , ! v ' ! J < - K. P ^ lO 

-a., d, lisx i 7. x page id lines 1 to 20 of the specification 
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VI. s * \ N - x \ ' <> v « F;0\ , > 

\ j \ a n * > , ! w 4-19 21-2: 2" M.55 - u * * h s 

under 35 I M 103(a) over WO99/410! 1 \i b i veerrieh? el ? rCmenicbn? 

! y , h ,Kso > v. i ^ m > < " -\ \ h s > ck' ' 

\ >^ N - I. ^ s > . i > n ! 0 C t S i > 

ilos the examiner shown that claim 3? is o'mioa under -5 1 \( HFb'edover 
Umvrrieh < ^ f ewof I ranz? 

Mi M> 

\ w< ^ N \ v. » s -st l.s M ♦ I K i i a t », t- ' 

die Claimed Coating Process 

Claims 14-19, 23-25, 27-31. 33, and 36 are rejected as obvious under 35 U.S.C. 1 03(a) 
over Unvemcht 

The differences between the cited reference and the coaling process ol ' independent 
i s -i Firs \ v i s assert that it s; o f 1 srocesi > oa 

- ae ink * eh have ahead} been introduced into reactors for carrying out heterogeneous!} 
eauih/ed reactions nidi a caiahncufo act w materia! erwOh mecmsess ! 0"the "^nation of 
i dealo ac ecoa J coaOre, ol microaio in .i reaevs a>: v. i 

j j t < 4 <. eactfuo \ ^ x - eoc uc the e cataKs 

, , w o< ! . ,! - ik ' ee i_ euv<,o v wo , j i! ^ Ju- i w 
„ < \ i ' i <* v i f v. ' s eev< v ' 

f v ^ O < >\v. v V ^ 1 > Oul ^ , ^ i 

>v « i ! 1 * o page 5 /line 6 

< l-mphasis added). 

for the coating of electrically beatable, at least partly open-ceil foams, with a t ^ active 

- \- ,< > v cot' \ppel <atl < vv e' " i - , .e \„ < - eCeeo" As 

\ „ v v. n ,s ^ e i.oat m v > i ! o ! v.o o.u„.M.ee\> 

eterogenee c c «. out time-consuming and expensive hereof in 



)ocke N< >1S< ! f - ^ 



the reactor itself with , active „ e , i or a precursor tor ihe preparation A 

t ^ v. ^ ) XX f s,c " 1 c i v. a v i > L t 
describes that 

catalydeahy active mr. .„ or a precursor thereof as the disperse 

s , x | C N ,c ! 

V S ! \ 0_ r5 0 

- i. ^ ^ O O ! v „ 



B\ O !U >l. I A C^ A^ O hem "sdu v O O, ^l,' 

in ting the entire catalyst bed of ihe activated catalyst, without the necessity of removing 
the catalyst for this purpose, or a cataiytically active material as a solid. Indeed, when 
Unverricht is considered in its entirety, there is no mechanism or guidance for such provisions. 
See W.L. Gore & Associate*, Inc. v. Oarlock l >>< 721 1 da 1540, 220 USFQ 303 (Fed. Civ. 
1983), cert, denied, 469 U.S. 851 (1984} (indicating that prior art references must be considered 
in their entirely, as a whole, including any disclosures that lead away from the claims at issue). 

" i is V < g hCv t. ! ! C^ h v. 1 _ A n s v. 

or dispersion, as follows: 

A K 9 c 'vp' e , a, m ! sO"ta l> a \e-e •t.<i(nc:_s 

soia.y.Ojl : .apennjisji;n ASIxpAOAI correspond log in the DF.-A 198 

05 719 described mariner, 4 , I - _^ contain generally a hqtiid 

v. 3 <, v v- 1 ~ v A i 

» ! ' , v L r e used 1 aomu. 
j ^ s s t 3rd s s n v v o 

. v ,N ^ <- ' j ' 9 

i he Office has s ^ that A\ L the n A ni ip, I ^ i tA oted p-^sr an sr a nqmd 
aerosol., it is the Examiners position that the final, useful form is a solid. As such it reads on a 

k c s <o 4i 9 u i , \ km'i 2 

2009, pages 4 to 7, paragraph 6, pages - to 4, (Emphasis iri original) . 



hcatmo No U "^SmS 



Docket N 



Ikme^e f - t J " ' ^ N 

no showing or guidance in the reference's disclosure for the form of the caialytically active solid 
4 > o l s - v. f ^ *- "I ^ ' « - ^ v 

sd \ ^ ed Yu>> mmpKom r„ thai ^vsecoor? >> 1 . .> . . ^ - . _s ^ 

„ .. , % S *- ^ J v. N " ^ 

I v I 1 ^ N .00 ii ' - - - 

\ » . the Office has < shown that there would be an apparent reason to modify I hrverricht 
or am s cfosfoos 

ve iclil as n< express)} men on i dicate > m > pec < 
v i ><->r as pses c in ;.x ^ he < ^ 

lofts no express each he eiais d mea f n Uacturing t « ! oso! idnai Offici N tins 
mailed November 27, 2009, page 5. paragraph 6. C. it 

Therefore, the process of Appellant's Independent claim 14 is not prima facie obvious 
over Unverrieht, or the combination of Unverrieht and Franz, discussed infra. 

Appellant further points oat thai an obviousness analysis under 35 5.J.S.C. § 103 requires, 
i i con ideratiu the >. emuees between nrio t references and h , iu s i iss t& 
n * W? v te> <.< > > t * o v \ .>U> \ 137 S { i ' "27 2 )J" * < > .a C mv> » 

Jdft/j Deere Co. of Kansas City, 383 U.S. 1, 17-18,. S6 S. Ct 684 (1966) ("Gratem") (describing 
factors that control an obviousness inquiry). In Graham, the U.S. Supreme Court ("Court") set 
forth rhe framework for applj lug the statutory language of 35 U.S.C. § 103, and in KSR the 
Court determined that the Graham factors were slid useful and provided "helpful. insight" to an 
obviousness inquiry. KSR, 127 s. Ct. at 1741. 

i fowever. , making its ohvmnsness L v -n Um. the four; indicated the p ^ - 
of identifying a "reason rhat would have prompted a person k i skill in the relevant ire id 

Aiphapharm Pty. Ltd,, 492 F.3d 1350, 1356-57 (fed. Gr. 2007) rTake&a") (quoting XSA?, 12? S. 
Ct. at 1731). In the chemical case Taksda, me U.S. Court of Appeals for the Federal Circuit 
concurred with the Court's reasoning by also emphasizing thai "it remains necessary to identify 
some reason that would have led a chemist" to make the modification m order to establish prima 
c ness. A 
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v v - e s ' v o j o<k Ia.hj Ki 

U v'v v - * . K .V'f ! i( ' <. <. f ' \ > 

2009-0449 ifua chemical proce ss claims were not obvious over a Cited combination of 
references. In the decision. die Board espbmed that "in rejecting claims under 35 U.S. I' § 103. 
the examiner bears the initial burden of presenting a case of prima facie obviousness," in which 
the Board determined that the Office erred in its initial determination of obviousness and 
ssessment of the techs k es between the t e s ed l o « f 

references. 

* v > m > - s 9> v norm ernals i eactor, i gl »f the 

differences between the cited reference and the claimed specific combination of components; or 
i\ »a <. son >nt jkilk i i t id have seen ed i< nodifv ire nbine 
^ s n A. , ^ * ^ > t 

ejos s'espee - requested. 

B. Franz Does Not Cure Ail of the Technical Deficiencies of the Process of 
LJnvemcht 

Claims 2C 22 id 30-3 t rejected s obvious ind $5 S.( ? *} >ve nvc rich! 
and further in view of Franz et ah 

The disclosure of Unverricbt is technically deficient for several reasons, including the 
non-disclosure of the .features of Apdlanfs dependent claims, as admitted by the Office. See 
O ce A ion : d Nm obe: 27 2009 pages > 7. in w ieh tia ffice admits ?Uu 
Unverrichi 'does not expressly ea i £ components r features of am >i he claims dependent 
o A vh , ,e\ , ' . , , . n ' w* 

\ t t moAmm ^-.^oa-w „ l( , i „ k u s i <.U ^ 

rr the ret hf does not describe dieak c - ted catah 

n net * i os i a'o v latcri s a solid 

\<. „ n s v. < u . t ' Ov>i <- v\ , k>a Anol o . , , m .a x 
l i n s cM ^,l ! X i [ i e * ^ ^ 

t e -m i <e oh m » v « 
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Hi! I 1KH O" \\ . v " s ^ N v n 1 v ' 

■feed mixture containing the .feedstock and the molecular oxygen gets in contact with the catalvs 

W's V > ' V % ^ -. S i v. S \ i v. ^ 

0 •> i vO V < .\ "v\ Lu , upui-s ^VU\s v ^ 

k since the n are clear!; esen 

1 i o s , n 5 v i 
Cv ^ , t 

C. f n M - 'J o Art \\ ouki \ot I hoe Bot » Led to Achieve Apnvibnf $ 
Claimed Process 

Claim 37 is rejected as obvious under 35 U.S.C. i 03(a) over Unvernchi and further in 
view of Franz. 

The Office has not shown that one skilled in the art would even consider modifying 
k x v t ii /to achieve ic process ot \ppeUati - e c c s i s 

having been led to do so. in particular,, as described in claim 37. supra, the reactor is employed 

outovc »i > v>d >_a a on inactions and the <>\J no triv > 
reactions are synthesis i h i 

\s s.no ; v. ", rvemeht ckwswncvi cs c, n<. \ < 

employed for carrying - . , . syniheniH of 'r,iakk: < < " << <. phlhahc anhydride, or , t , > 

1 H 5 v \ , „ 1 t ) ' 

1. 1 't n \ 1 i v ' - - " > ! v. \ W o < u - 

Umertiehi ouly t - , - - >\ i j pr-psnm^;; ^ > .. 1 and ur ^ e" w v aenh 

which do i\ does n .->v - < s can. \py< s .adepeude 

- " \^ •> *. ^ _ <. v. e ' i is ^ t 

claimed process. 

u ve been ohdous o t £ 

,1 ! v l sdt o < K 

uih t would h \e v ot» skiik-d in the ul U uti /x\ a v cactur of n 

» / <_ < v d ! JK> wmbin s " 
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»u- s ' ' o o or , ^ . o ■- . v' ' % * >< (Emphasis 
added). 

V , 0^ O w i > < ! ' . _ t, \ < v. a o 

^ ,1 U s 1 *<l ' i U S v H » 0 ! 1 i V 

n i0 f iOOO - which s on dnov. Mr s j u i vatvr. "> .leered ivsuhs. .We page 2 of 
c nuid - o > i x o;he land in 1 an.< t eth -ouess is 0.05 m 5 n rt :• \e 

coaling the cooling tubes with such a "catalyst .mass provides an improved beat, transfer irons 
catalyst onto and through the tube wall to the cooling fund. In the main reaction zone of the 
coo tube rea e * u fa ible for the knew cess cars s 

be reduced considerably." Column 3, lines I i to 16. 

Moreover, in either process described in Unverrickt and Franz, there is still no indication 
of coating materials, which have already been introduced into reactors for carrying out 
heiu , laisb e rae-eed icaetio^, a ^.ata \Ualh aco\e nuaea. a uah meesnsoia °m 

i st scalh acti s ? I e ) s v t i s n 

\l' 0 S <■ ! - I <*i ' 

\ presensb. eh.ssne-l 

v. h> i s Si ^ n <■ i 

^ \ «^ ^ v. , ' t e .0 v\o v v < M x ,v 

"... , , t v s , , % \ (. ,0 ^ * K 

v t 'l <. i , . t ! ^ t ^ x ^ <. ^ i, OS > s 

' os ov. v. s. U m vptx s <- s<^\ at \ e 

v -n v VMCX^d 

o 
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V.H.L CLAIMS 

\ op] oi t atn >m> e present appeal i t v ^ n As 

v «. '\ > ^ ' h . s * - 

13,2009, 

1 If v. \| "~\ t ^ 

Dated : April 26. 20 1 0 Respectfully submitted. 



Eiectroilic signature: /Bryant I, Young/ 
Bryant L. Young 

Registration No.: 49,073 
CONNOLLY BOVB LODGE & liUTZ LLP 
1875 Eye Street. NW 
Suite 1100 

Washington, DC 20006 
(202) 331-71 U 
(2025 293-6229 (Fax) 
\nornes fo> InpeHanl 
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v > o s i sc - K - " ^ , , ' V x 1 » Asi Hn> 

Claims 1-15 (Cancelled). 

14. I'\\'0> o \\, o x M.es^v v ^ iv^viNai .Ai-'Cvu" 1 'o h<. 

v o 1 ^ V\ >. ^ ! 1 «. s K o v i ! i <. ^ 1 ' v fli 

nueriai o wccursor there a whic i aerosol which ! ?th call) 

- urovi v i v ^ v si s. -i - ' <• ! v "> - is ? s> it j s t. l 'h <^ 

< v v O i i K i 0 i ; 1 s 1 ' 

of tile aerosol is deposited on the internals in the reactor and wherein ihe reaeJor is uupkned for 
carrying out oxidation or hydro gen ah on reactions and the oxidation or dehyxlrogenation reactions 
are synthesis of maieic anhydride, phthalic afihydri.de, acrolein, (meth}acryiie acid or ethylene 
oxide. 

i (I s c mvs laimci. elm 4 ore c s o o s 

passed through the rea.c«>r at a .velocity in the range from 0.2 10 4 m/s. 

> v s ( v. d a v. ^ > f " <. s 1 s v >s 

^ « , v / hom O.Ho 10 urn 

7. i\> ' e.s elaii led in dai vhe •> th t sol 

*:odueo K uv\" k. ^ u <. ^ , .eta ) v v, ^ a pv . .v: o. a sdd ^.aLau*. v 5 pain* to 

S t 0 N < ^ "*\ . >' " s ! v. - - ' 

s PXo vs !> v s s cd'nc n 1- hereo t c cro s 

produced by comminuting, hy means of nozzles, a liquid which may have been heated or a liquid 

i S I V O ( > i 1 S V v. c , 
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t i> n<. rom s/swbk ase rno\ able reluti e 10 ne as uher e present is 

of a "\ed \x Hi:= Ji^v. J v ^: nuking bed. 

2- bO \. N ^ CnC v - -< N ,0 S - MV O > ~\ \ UN 

. r b ^ It 5 i s ^ it 11 

{Previous!} ->res ed b process as claimec > »f claim 4 vhich t uprises 
ba vi ered flow channels'; 

v ^ ii^c >. \ - o v.s \J e ^ urn 1- ^ 'v r , n 

are pipes through which a heating medium is passed. 

23. (Previously presented) A process as claimed in claim 14, wherein the disperse 

24. (Previously presented) A process as claimed in claim 14. wherein the coating is 
ail initial coating. 

> ^ ik itc\ v ^s i° oLur.e ^ an , - d^ <_ v wu 
.ore ..vMvk 1 > k* v n v - a orti,'^ ! <u.o Kv n , a 

26. {Cancelled). 

n - ^ >. n v ^ is n v <. e aso- 

nassed through the reactor and the velocity in the range from 0.2 vo 2 rn/'s. 

,s v ^ i ' ^ et s<o. mu e d--.pt. ^ 

^ e .e >s v . u 0.5 to ^ urn 
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» ^ * O s 0 ^ v. 



? " N v. - J 

-> - v. ^ < i i n i .uil L seen -a-- ^ ^ i 

H 1 Os S > * , . •> <. , a V ^ ~ V V v 

d\ JVl vs v. , s v. i id 1 "3d ^ *i _\ 

beatable foams, 

are stacked packm-- -.-x monoliths. 

32. V> >ush uvseuted V s essa^-c ^ in dm 21 ^hereu the pipes c 
ribbed pipes. 

33. (Previously presented) A process as claimed in claim 23, wherein the disperse 
phase deposited on the internals in the reactor is further fixed, activated and/or calcined. 

34. (Cancelled). 

35. (Cancelled). 

^ > vs > { - ,e>s s o s ^ am " )*. , be e u v 

v ^ v , s i \ oa s ^ v ^ 'e.\ v ,h i \e 

x > s i u v. i a >t «; i t. 
nate-ria >> he precursor there - v ^ ise is c and ht e soli passei throng 
the reactor at a rare in the range from 0.1 to 4 m/s, which is established so thai the disperse phase 
theaerovebi , shod on the nenuus in the remoter and w he n flu. reactor b u^>e< n 
v e oei o > \\ d I t i <. i i 

are synthesis > rnaieic > , , v phihahc i 1 t or v re oxide. 
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APPENDIX!? 

No evidence pursuant io §§ i .1 30, 1 .13 K or 1 . 132 or entered by or relied upon by the 
examiner b being submitted. 



14 



Application No.: 10/551,858 



, 0 : . ^ 



AFFENMXC 

ted proceedings are referenced in 11 above, hence copies of decisions m related 



